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A study of the effect a Status of Forces Agreement 
and International Law will have upon the exercise of 
respective rights in certain areas of military justice, 
with particular emphasis on the recognition of the prob- 
lem and specific situations such as negligent homicide 
cases, search and seizure and other potential problem 
areas. 
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SOME ASPECTS OF THE IMPACT OF A STATUS OF FORCES 
AGREEMENT UPON THE ADMINISTRATION OF MILITARY JUSTICE 
% Lieutenant Commander Oliver L. Price 

I. INTRODUCTION 

Anyone who has served with our armed forces knows that 
the disciplinary problems encountered overseas are at least 
as great as those arising in the United States I The Manual 
for Courts- Martial and the Uniform Code of Military Justice 
were written for Just this sort of world wide application, 
a body of law applicable to otir military forces around the 
world 

Today the unparalleled global commitment of the United 
States armed forces brings to Its lawyers many complex and 
unique problems which turn upon the interpretations of In- 
ternational law. These problems arise so e result of large 
numbers of service personnel, their families and civilian 
technicians being assigned to duty in foreign states. As 
it has always been the responsibility of the military com- 
mander is three fold. First, he is responsible for the 



1. ''This code shall be applicable in all places . * 
Uniform Code of Military Justice art. 5 (hereafter cited 
as UCUJ art. 
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well-being of these American communities composed of civil- 
ians as well as the military establishment, .Secondly, he 
is responsible to the chain of command for the discharge 
of the mission under law, and lastly though by no means of 
least importance, the commander is responsible to local au- 
thorities for faithful observance of treaty obligations, 
adherence to host nation laws where applicable and the good 
relations and cooperation with host nation citizens. The 
magnitude of this responsibility needs no explanation. 

The extent to which foreign law may be applicable to 
visiting forces is dependent upon the legal status of the 
force in the host country as established by the terms of 
entry. These terms of entry are usually contained in inter- 
national agreements which provide the authority for the 
presence of our servicemen. 

Every day we read in our newspapers and see on tele- 
vision accounts of various crimes being committed, trials 
and hearings involving known and unknown personalities. 

Many of these situations involve unique legal problems and 
the resolution of these problems is what makes the news. 

But consider a foreign environment such as Japan, 
Germany, Italy, or other country and raise these same legal 
issues, adding an International flavor and it becomes ap- 
parent that these problems now involve additional factors 
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which make resolution score difficult. It is as if we place 
the boy on the corner, or the family next door, smack into 
a Japanese community and tell them to continue to enjoy 
life as they know it. Problems? They are almost inevitable! 
What the boy on the corner always considered " joy-riding'* or 
"drag-racing" may evolve into most serious crimes under the 
laws of the host nation. That is the purpose of this paper - 
to consider a very few of the problem areas which our ser- 
vice lawyers frequently encounter. 

A typical area of potential difficulty is where a ser- 
viceman being tried before a court-martial challenges the 
Jurisdictional basis of the trial itself because of a fail- 
ure to obtain a waiver from local authorities, thereby au- 
thorizing trial by United States authorities as provided for 
by treaty. Does the accused have standing to raise this 
point? What are his individual rights and obligations 
under a treaty? 

Another problem area which has arisen is the legality 
of our use of evidence obtained in accordance with local law 
by foreign nationals but which does not meet the Constitu- 
tional requirements of our own system of law. How does the 
law officer rule as to the admissibility of this evidence 
which the accused contends was unlawfully seized? This 
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question may be further complicated by the addition of 
other factors such as whether the search wee conducted "on 
post" and whether United States military law enforcement 
personnel accompanied the local police. 

Interesting collateral issues ray involve the securing 
of attendance c-.fc the trial of foreign nationals who are 
witnesses. Does the trial counsel's subpoena power run 
to civilians in a foreign country? 

Although these questions ray frequently appear end 
confront the nllltary lawyer overseas, little attention 
has been paid in legal writing to this area of the law. 

In fact, only a few controversial Judicial decisions have 
been rendered, although the volume of these problems is 
certain to increase. Therefore, it will be the purpose of 
this paper to consider the foregoing questions of jurisdic- 
tion, search and seizure, negligent homicide overseas, and 
witnesses while attempting to ascertain whether logical 
conclusions can be draw, in regard thereto. 

It will not be the purpose of this paper, however, to 
develop in any detail the history of criminal jurisdiction 
overseas or the many types of international agreements, in- 
cluding the much discussed North Atlantic Treaty Organiza- 
tion - Status of Forces Agreement, for it is at once 
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discern! tie that each has, already teen written In this 
area. ? 

"’o obtain much of the inf enaction in this article I 
contacted several judge advocates with considerable ex- 
perience in the areas noted. Cone of those individuals 
were contacted by questionnaire, others by interview. 

^heir consents and replies will be used throughout thin 
paper and reference will be trade thereto. 

As thin paper in basically concerned with specific 
aspects of a >IATO~SOI ? A type agreement and its effects upon 
the adr, ini strati on of nilitary justice, it may be helpful 
to an understanding of the problem briefly to consider 
the Jurisdictional aspects of receiving and sending states 
and the NATO Status of Forces Agreement itself. Cnee this 
vantage point has been achieved, the specific questions 
stated above and other problem areas can be considered. 



2* There are several excellent sources which explain 
in detail the status of visiting nilitary forces. These 
Include Cnee & Pye. Status of Forces Agreement ; Criminal 
Jurisdiction (1957/? Re, The NATO Status of Forces Agreement 
end International Law . 50 ijw."'U". L. Rev. 3^9 (195u)* Rote, 
Criminal Jurisdiction Over American Armed Forces Abroad . 

70 Harvard L. Rev. 10^3. 10^6- 50~ (1957/: Paid win. Foreign 
Jurisdiction and the American Soldier . 1958 Vis. L. Rev. 

52 (1958) . See also!, "stanger. Original Jurisdiction Over 
Visitina Armed Forces, U. S. Naval War College , 52 
International Law studios, 1957-1958 (1965). 
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II. CRIfffIK/L J'JP IS FICTION OVtP VISITIHO ?ORCTS 

When the actual fighting of World War II ended it 

was obvious to most of the countries of the world that 
some organization of states would be necessary to keep the 
peace, namely some collective security system which would 
provide the basis for mutual defense and at the same time 
provide the states concerned with a guide to the solution 
of problems Inevitably arising from the presence of visit- 
ing protective military forces. Although some of the 
treaties were implemented for different purposes and there- 
fore took different forms, a treaty which precisely defined 
the status of the visiting foroes and specified the respec- 
tive powers which the receiving and sending states might 
properly exercise with regard to each other was the ob- 
vious answer, although at the time of their implementation 
considerable hue and cry was raised by Congressmen and 
others claiming amongst other things that ”our servicemen 
could not receive fair trials in foreign countries'* and 
that "we were negotiating away the serviceman's Constitu- 
tional rights." 



3. For an excellent discussion of jurisdiction see 
these works listed in footnote (2). Also, The Exercise of 
Criminal Jurisdiction Under the NATO Status of Forces Agree- 
ment . Vol. 51, No. 1, The American Journal of International 
Law (1957). 
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•itc naturally ouostion arose an to r 'hi oh sover- 



eign has jurisdiction over such forces for criminal offenses - 
the sending state or the receivin'- state in which they would 



bo stationed? Historically sotre courts have held that under 
international law a. foreign force invited into r State with- 
out conditions nr an al?.y or a guest la by implication in~ 

L 

nunc fro r the jurisdiction of the receiving stetc. Gone 



writers have suggested that the nrouosltion that a host 



state in obliged to grant immunity to members of a visiting 
force is a rule of international Ir.r, • while others state 
that any lnr.nni ty visiting forcer nay hrve ir determined 
only by agreement. However , the view which has the sup- 
port of the bulh of practice is that, in principle, members 
of visiting forces are subject to the criminal jurisdiction 
of local courts, and that any derogations from that pr in- 
dole rccuire specific agreement of the local State by 
treaty or otherwise. The Agreement of June 19, 1951 



A, Die tun of Chief Judge Marshall in The Schooner Ex- 
change v. KcPncldon, 11 U.S. 116 (1812); Coleman v. Tennessee, 
9? U.S. 509 (1878); Do w v. Johr.ron, 10C U.S. 158 (1879). 

5. See King, Jurisdiction Over Friendly Armed Forces , 

36 An. J. Int*l L. 539 ( 19^+ 2); King, Further Developments 
Conce rning Jurisdiction Over Friendly Foreign /.rned Forces . 
W~An. J. Int*l L. 257 (19^). 

6. See He, sunra note 2. 
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between the Parties to the North Atlantic Treaty recognises 

the general Jurisdiction of the receiving State. By way of 

exception, the Agreement permits the jurisdiction of the 

sending State over the members of its armed forces which 

are directed solely against the property or security of 

that State or solely against the person or property of 

another member of its forces or which arise out of any act 

7 

or omission done in performance of a legal duty. In 1957? 
in three cases the Supreme Court of the United States fur- 
ther limited the court-martial jurisdiction of the United 
States overseas which had been exercised under the pro- 
visions of Article 2(11) of the Uniform Code of Military 

g 

Justice. These decisions in effect denied the existence 
of the customary international rule of implied waiver of 
jurisdiction by the host State when such an implied waiver 
is sought to be based solely on an unconditional invitation 
from the host State. The court held, in Wilson v. Girard . 

a 

citing The Schooner Exchange v. MoFaddon , that H a sovereign 



7. See I Oppenheim, International Law 349 (8th ed. 
Laute rpacht 1955)* 

8. Reid v. Covert, 35** U*S. 1 (19.57 )i and the com- 
panion case Xinsella v. Drueger, 354 U*S. 1 (1957); Wilson 
v. Girard., 35** f J.S. 52** (1957). 

9. Supra note 4. 
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nation has exclusive jurisdiction to punish offenses against 
Its law committed within its borders unless it expressly or 
impliedly consents to surrender its jurisdiction” and that 
generally the only jurisdiction which United States military 
authorities could exercise over its military personnel in 
sovereign foreign countries was that which was permitted by 
the express consent of the foreign government concerned. 

The United States has sought to negotiate detailed agree- 
ments with all foreign countries where our forces are to be 
stationed. 

The United States has entered into several agreements, 
the most significant of which is the Agreement between the 
Parties to the North Atlantic Treaty Regarding the Status 
of Their Forces, hereinafter referred to a s the "NATO Status 
of Forces Agreement."’*' 3 Probably the key article for our 
purposes, and the one most often cited, is article VII of 
this agreement which provides amongst other things that the 
sending state shall have "the right to exercise exclusive 
jurisdiction over persons subject to the military law of 
that State vrith respect to offenses, including offenses re- 
lating to its security, punishable by the law of the sending 



10. 4 U.S.T. & O.I.A. 179 2; T.I.A.C. No. 2846, signed 

at London, June 19 » 1951; advice and consent of Senate ob- 
tained July 15, 1953; ratified by the President July 24, 1953 
entered into force August 23» 1953* 
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State, but not by the law of the receiving State.”' 1 ' 1 

pattern of jurisdiction over visiting military forces 

established by that Agreement was adopted in the United 

States - Japanese Status of Forces Agreement on 19 January 
12 

I960. The NATO Status of Forces Agreement came into 

force on 23 August 1953 with the United States, Belgium, 

France, and Norway the first of many countries to sign. 

Since that tine the jurisdictional pattern of the NATO 

Agreement has been adopted by virtually every nation in 

13 

which United States forces are stationed. The NATO 
Status of Foroes Agreement therefore will be used as the 
basis for the purposes of this paper. The criminal juris- 
dictional provisions of the SOP As generally provide the 
following: 

a. The right of both sending and receiving 
States to exercise jurisdiction over the members of the 
force, in accordance with their respective lav?s. 



11. Article VII of the NATO Status of Forces Agreement 
is sat forth in Appendix A of this paper* 

12. Administrative Agreement between the United States 
and Japan, February 28, 1952; 11 U.S.T. & O.I.A. 1652; T.I.A.S. 
No. 4510; Article XVII, paragraphs 1 and 3 of the Japanese 
Agreement are the equivalent of Art. VII of the NAT0-S07A. 

13. See Appendix B of this paper for list of signatories 
to the NATO-SOPA and other agreements. 
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b. Military authorities of the sending Otato 
have exclusive jurisdiction over persons subject to its 
military law for offenses punishable by its law and not 
by the law of the receiving State. 

c. Authorities of the receiving State have 
exclusive Jurisdiction over such persons for offenses 
punishable by its laws but not by the laws of the send- 
ing State. 

d„ In all other cases the right of jurisdic- 
tion is concurrent. 

(1) Primary jurisdiction, except for 
dependents, in all of these cases is in the receiving 
State subject to waiver except with regard to those 
of fenses t 

(i) Solely against the property or 
security of the sending State? 

(li) Solely against the property or 
security of another member of the force or civilian com- 
ponent (Including all dependents) of the sending State; 

(iii) And those arising out of any 
act or omission done in the performance of official duty. 

The NATO-SOPA establishes four types of jurisdiction 
as follows: (1) Exclusive Jurisdiction - which means that 

one party to the agreement has the exclusive right to exer- 
cise Jurisdiction over an offender; (2) Concurrent Juris- 
diction - which means that either party has the authority 
to exercise jurisdiction over an offender; (3) Primary 
Jurisdiction - which means that with regard to an Incident 
subject to concurrent Jurisdiction, one party has the first 
or Initial right to exercise jurisdiction over an offender; 
(4) Secondary Jurisdiction - which means that in a con- 
current Jurisdictional situation, the second party has 
a secondary right to exercise jurisdiction if the other 
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party docs not chooco to exercise its primary right of 
jurisdiction . 

The State having the primary right to exercise juris- 
diction may naive jurisdiction in any case end so also nay 
it waive the immunity of any of its representatives. Since 
any immunity ,1s predicated on an Interest of the state, it 

is the privilege not of the person but of the armed forces 

15 

as well as to our ambassadors. The possibility of such 

a waiver is specifically noted in the Manual for Courts- 

1 ^ 

Martial, United States, 1951* although our present policy 
is not to waive jurisdiction. 

In 1965 the host countries in NATO waived their primary 
jurisdiction in 67 . « of the cases. World wide, the waiver 
rate was 65&.^ 7 



14. In the words of NATO-SOFA, Article VII 3(c) *. . . 
the authorities of the State having the primary right (to 
exercise Jurisdiction) shall give sympathetic consideration 
to a request from the authorities of the other State for a 
waiver of its rights in cases when that other State considers 
such waiver to be of particular importance . M 

15. Wilson v. Girard, 354 U*s. 524 (1957); also see 1 
Hyde, International Law 819 (2d ed., 1945). 

16. KCK 1951, para 12. 

17. Hearings Before a Subcommittee of the Senate Armed 
Forces Committee on Operation of Article VII NATO Status of 
Forces Treaty, 89 th Cong. 2nd Seas, 2 (1966) Statement of Ray 
W. Bronez, Director, Foreign Military Rights Affairs, Depart- 
ment of Defense. At the time of its consent to the ratification 
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In the pact, it has "been the general practice of the 

hitCu States nu a a end Ins State to ask for a waiver in 

all cases In which the receiving State has primary juris- 
1 8 

diction. ' In cone countries, we have negotiated agree- 
ments which arc designed to make waiver by those govern- 
ments more or lees a natter of course, to be granted in 
all except the most unusual ease.'- 0 Our Agreement with the 
federal Republic of Germany carried this approach a step 
further, providing for a blanket waiver cf German juris- 
diction on application of the sending state, which Germany 
20 

cay recoil In special cases,' Over all, it seems probable 



17. (Continued) of the SOFA, the Senate appended a 
statement to the text which directed Commanding Officers to 
press a request for waiver in any case in which it appears 
that a member of the American forces being tried by a foreign 
court might be prejudiced by the absence of safeguards similar 
to those provided by the Constitution of the United States. 

4 U.S.T. & O.I.A. 1828-29 (July 15, 1953); 99 Cong. Esc. 

8730 (1953). 

18. Hearings Before a Subcommittee of the Senate Armed 
Forces Committee on Operation cf Article VII, MATO Status of 
Forces Treaty, 87th Cong., 1st Sess. 26 (I960). 

19. E.g., the Netherlands, para. 3 of Annex to an Agree- 
ment of August 13, 195^, C-reecc, Art. II, 1, of the Agreement 
with Greece of Sept. 7, 1956. 

2C • Agreement with Germany, Supplemental to NATO- SOFA 
14 U.S.T. & O.I.A. 531} T.I.A.S. 5351, Article XIX with 
Respect to Foreign Forces stationed In the Federal Republic 
of Germany of August 3, 1959. 
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thrt most offenses are subject to the primary Jurisdiction 

of the receiving State, so that, with waivers normally granted 

in a majority of the cases, waiver has assumed r major role. 

Present United States policy in regard to waiver appears to 

be that it will not waive Its rights but will ask for waivers 

in all cases except minor violations such as traffic offen- 
21 

ses. At this point, the reader may well question the 
declared United States policy to request a waiver of Juris- 
diction in almost all cases despite the fact that in many 
Instances military personnel convicted of serious offenses 
by host State authorities are treated with more benevolence 
than they would be under military law, thus giving the of- 
fender a better deal. 

It has been alleged from time to time that these rel- 
atively light sentences have caused discipline in the armed 

?2 

forces to suffer. However, there have also been complaints 

23 

that foreign Justice is harsh or otherwise unfair. In at 



21. Department of Defense Directive 5525*1 » &&y 5» 1962, 

Subjects Status of Forces: Policies and Information. Bear- 

ings on H.R. 3744 and U. 1. ?6 46, Subcommittee of the House 
Committee on Armed Services, 84th Cong., 2d Sess., p. 690 ? (1956). 

22. Ibid . 

23* Keefe v. Dulles, 222 F.2d 390 (D.C. Cir. 195*0, cert . 
denied . 3**S U.S. 952 (1955)* Krs. Keefe claimed her husband’s 
rights were violated by the French in that he was compelled to 
be a witness against himself, might have been cruelly and 
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least one case, on accused who would have received a light 

sentence for a most serious offense had foreign authorities 

retained Jurisdiction was ultimately sentenced to life im- 

24 

prisonment by a general court-martial. 

Some writers have stated the reason for a waiver of 
Jurisdiction is that the sanctions available to military 



23* (Continued) unusually punished by deportation to 
a penal colony, and was now in involuntary servitude and that 
therefore the Secretary of State had a legal duty to intercede 
and obtain Keefe’s release. The position of the United States 
was that the record did not support Mrs. Keefe’s position that 
her husband’s rights were violated and that even her husband’s 
commanding officer did not think it necessary to request State 
Department action. Also, the Senate reservation did not pro- 
vide for Secretary of State intercession where American sol- 
diers' Constitutional righto had been violated which they 
were not in this case, citing sec. 9, Art. VII of NATO- 
SOFA. 

24. United States v. Grisham, 4 U.S.C.I.A. 694, 16 
C.K.B. 268 (195^) • Several years ago a civilian employee 
of the Army in France killed hio wife by what was described 
as a "physical beating characterized by the utmost savagery.” 
France, pursuant to the agreement then effective, had pri- 
mary Jurisdiction and accordingly the Juge d’ instruction 
intended to 3 end the case to a tribunal correctionnelle, 
which could only Impost a sentence of up to 5 years. A 
U. S. Senator interceded in the case, however, and as a re- 
sult of discussion between the IT. S. Embassy and the French 
Minister of Justice, a waiver of Jurisdiction was obtained. 

The accused was tried by General Court-Martial, convicted of 
murder and sentenced to life imprisonment . (See Rouse and 
Baldwin, The Exercise of Criminal Jurisdiction Under the 
xiATQ Status of Forces Agreement . Vol. 51 » U©« 1» The American 
Journal of International Lav; (1957 ) » page 47 , footnote 91 . 
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jurisdiction say be considerably more effective in securing 
compliance with the law than the cone times less rigid sanc- 
tions of foreign courts. ^5 One reason which has been cited 
is the different values on "crimes of passion , etc." Be- 
sides the ordinary penal sanctions available to military 
courts, a punitive discharge, or in the case of an officer, 
dismissal from the service, can be adjudged by court- 
martial. Hon- Judicial punishments may be imposed pursuant 
t:> Article 15 of the Uniform Code of Military Justice, or 
the accused can be transferred . 

Another reason for waiver is the necessity of malcing a 
conrolote disposition of an offense in a single trial. For 
example, if a United States soldier who misappropriates an 
Army vehicle is involved in a hit-and-run accident in which 
the victim is e national of the receiving state, he has com- 
mitted two separate offenses against the law of both the send- 
ing and, receiving state. The sending state would have pri- 
mary Jurisdiction over the misappropriation, while the re- 
ceiving state would have primary jurisdiction over the hit- 
and-run offense. If no waiver is secured and two trials are 



25* BTC Joseph fl. House, JAGC, and 1st LT Gordon B. 
Baldwin, JAGC, sunra note 3» 
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held, the soldier may use one court against the other by 
pleading for leniency before tho first trial pointing out 
he faces a second trial, and at the second trial he may plead 
in mitigation that he has already been tried and sentenced 
for on offense arising out of the same circxmstances. All 
this can be avoided by obtaining waivers of jurisdiction and 
trying all aspects of the case at once. 

It has also been stated that the success of our military 
representatives in obtaining the large number of waivers of 
jurisdiction is primarily tho result of our excellent local 
liaison. 20 Another author points out that the United States 
requests waivers in nearly all cases because the Commanding 
Officer must ask the receiving state to waive jurisdiction 
in those cases where the procedural safeguards set forth in 
the Constitution are lacking. The commanding officer is 
required to seek the waiver by the procedures set forth in 
the Senate Resolution of 15 July 1953* It has been Army 
policy to obtain the maximum number of waivers possible. 

The percentage of waivers obtained seems to nay tribute to 



26. Sunra note 17, p. 4. 

27. Williams, NATO SOFA - Articles VII and l VIII « An 
American 1 s Trial in a* kore 1 im CioufF:" The V-'olc of ThV"Mjir~ 
tary's Trial Observer . ' U.S. Pep* t of Army. Pamphlet Ho. 27- 
100 - 34 , Military Law Review (1966). 
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the success 



After the waiver has 



of our Judge advocates, 
been obtained new problems nay arise which must be resolved 
if a court-nartiol is ordered. 
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1*1. OPLLATIOII CF UHITLD STATUS COU/FC-rAi TI,, 
Hi ELCLIVINC STATES 



As pointed out earlier In this paper, the Uniform Code 
of Military Justice is extra-territorial and it is appli- 
cable in all places throughout the world where our armed 

28 

forces may be stationed. These jurisdictional powers 
stem from the Constitution.^^ Obviously then, the multi- 
tude of problems our military lawyers will encounter in 
the many foreign countries they will be required to sit 
are Increased many fold by the fact of location alone. 

The many and varied duties of the law officer of a 

General Court-Martial are assimilated to those of the Fed- 
30 

eral Judge. In general he is responsible for the fair 

and orderly conduct of the proceedings in accordance with 

the law in all cases which are referred to the court to 

31 

which he Is appointed. During the trial, he rules upon 



28. UCKJ articles 2 and 5* Note: An excellent dis- 

cussion of General Court -Martial Jurisdiction appears in 
Winthrop's Military Law and Precedents (2d ed. reprint 1920) 
Chapter VIII, p. 81. 

29. Article I, sec. 8. 

30. United States v. Biesak, 3 U.S.C.M.A. 714, 14 
C.M.R. 132 (1954). 

31. MCK 1951* P&ra 39(b). 
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pH interlocutory questions except challenger and adv Ires 

the court on question? o* leu nnd procedure which nay 
32 

rrlse. His ruling Tip on any interlocutory question 
other than a notion for a finding of not guilty or the 
question of the accused's sanity is final. The question 
of jurisdiction under a status of forces type agreement 
is ouch an interlocutory issue. 

Suppose, for example, that prior to entering his plea 
the accused moves to dismiss all charges and specifications 
on the ground that a waiver of jurisdiction has not been 
obtained from the conpetent authorities of the foreign 
country as required by the Status of Forces Agreement- , 

What action should the trial counsel and the law officer 
take? Certainly, a challenge to jurisdiction is a. basic 
issue which must be resolved before the merits of the case 
are reached. This precise situation arose in a. recent case 
wherein the accused contended ~that a waiver of French juris- 
diction was not obtained in accordance with the treaty thereby 
violating Article VII of the MAT 0-3 OF A Agreement • ^ The NATO- 
SOFA as well as those agreements which are similar to it con- 
tain provisions stating that: 



32. Ibid , 

33. United States v. Carter, 15 U.S.C.M.A. 2??, 36 
C.M.R. 433 (1966). 
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The authorities of the wtatc having tne primary 

right shall give sympathetic consideration to a 
request from the authorities of the other State 
for a waiver of its right in cases where that 
other State considers such waiver to be of par- 
ticular in aorta nee. 

Counsel for the accused asserted that the SOFA, Article 
II and Article VII, clearly reflected that France had com- 
plete control over its own territory; that the American 
military have no right to act on French soil except as 
provided under the terms of the Agreement; that in those 
Jurisdictional areas not covered by the Agreement, the 
laws of France control. The trial counsel argued that 
the only pertinent question was whether or not the atithori- 
ty to search was granted noon probable cause. He was up- 
held by both the law officer and the Court of Military 
Anneals, The Court of Military Anneals held that the 
basic requirement of liaison between American and French 
authorities was met even though by means of only a tele- 

nhone call with the Verdun City Police, and that therefore 

34 

there was full compliance with the terms of agreement. 



A meeting with a commissioner of the Verdun Police, 
a post provost marshal and a judge advocate representative 
ended with the Americans being informed that they could con- 
duct such searches as the one at hand xflthout making prior 
arrangements with French authorities. It was further agreed 
that this meetitig was to be considered as satisfying the 
liaison requirements set forth under the Status of Forces 
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If 



would nciu th>rn In the light >2 the abov^ Cf.-- that 
corn- co upl lance with the terms of the agreement must be 
made before jurisdiction can attach, but one vendors what 
effect the casual manner in which the affair was handled 
by the french authorities will have on future incidents 
involving a search and a seizure. In effect, in this case, 
the French authorities have said, "If American’s are in- 
volved and no Frenchmen are, just notify us and proceed 
with your search." Certainly such a procedure may lead 
to gross abuse should the post commander fail to exercise 
care in ordering any search. In substance then the burden 
for determining whether probable cause exists for a search 
rests on the. staff judge advocate. 

The writer’s interviews with many military lawyers 
have indicated that many waive rs are obtained as a practical 
ratter often by means of a telephone call. The common of- 
fense of public drunkenness, for example, is handled rou- 
tinely and most receiving states -will turn any American 



(Continued) Agreement. Despite this, after the 
post commander had given permission to search, the Verdun 
City Police were informed by telephone of both the need and 
the reasons for pending search. Again the Chief of the 
Verdun Police authorized the CID to proceed alone in view 
of the fact that only American military persons were 
involved . 
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tios thereby waiving jurisdiction. 
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offense is 



uo h 



tint i waiver ‘lust bs obtained, the military lawyer will 
start up the cnnin taking those steps, from telephone call, 
personal visit to local authorities, to formal request to 
the ''country representative , " as is required. One judge 
advocate formerly stationed in Prance stated that even the 
more serious offenses only required a visit to the local 
police station in order to obtain a waiver. 

Sines over y minor traffic violation was followed by 
a waiver request when the agreements first became effec- 
tive, foreign authorities became irritated at the number 
of requests, and processing of serious oases was delayed 
by the mass of minor cases. Ac a result, most countries 
evolved a procedure which would eliminate the necessity of 
considering all but the most important caoos on a high level. 
In some countries waivers in minor cases can be settled by 
local authorities directly; in other countries ’waivers are 
automatically considered as if a request had boon submitted. 
This is the procedure in England . There, no waivers are 
granted in traffic violations - only the most serio’us cases 
are considered. 

A3 we have seen, Article VII of the NATO- SOFA is the 
law in determining whether the receiving State will try a 
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member of our armed forces who violates a law of the re- 
35 

ceiving State. Even so, the question still arises, how- 
ever, whether a violation of the local law under Article II 
is ipso facto an offense under Article 134 of the Uniform 
Code of Military Justice so that he may be tried by the 
State sending the serviceman. If the receiving State tries 
him, the problem of double Jeopardy arises In any attempt 
by the sending State also to exercise jurisdiction.-" If 
the receiving State does not try the individual, then the 
problem is twofold: (1) Every violation of one of our 

local State laws is not in itself an offense under the 
Uniform Code. There must be some service discrediting 
facts and circumstances attendant to the violation. 
Therefore, reasoning by analogy, if the Individual is not 
triable under any other article of the Code, the foreign 
Infraction does not automatically cause him to violate 



35« See Appendix A, para. 3 of this paper. Traffic 
offenses are not specifically covered by para 3 a of Art. 

VII of NAT0-50FA; therefore, primary Jurisdiction falls to 
the receiving state in accordance with para 3b of Art. VII, 

36. Art. VII, sec. 8, SOFA. 

37* United States v. Grasso, 7 U.S.C.M.A, 566, 23 
C.M.R. 30 (1957); see also UCMJ art. 134. 
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Article 134; (2) If, however, the charge Is based not on 
a violation of the lavr of the receiving State, but upon a 
violation by an individual of Article II of the treaty, 
then the question is whether a violation of a treaty, which 
is the supreme law of the land under our Constitution, is 
in itself a federal criminal offense. One aspect of this 
question came before the Court of Military Appeals in 1956 
in United States y. Bkenstam . ^ In that case the accused 
was charged with a violation of Article 134 under a specifi- 
cation which alleged that he had violated a provision of 
the Administrative Agreement with Japan by selling non- 
appropriated fund merchandise (golf clubs) to a Japanese 
national. The court held that the specif Ication did not 
state an offense under the Code because the Administrative 
Agreement with Japan bound the signatory governments and 
not individuals, and that in any event an individual could 
not commit a military offense by violating a treaty. One 
authority on the subject has stated that: "Where States 

stipulate by intemation treaties certain benefits for 
individuals other than their own subject, these Individuals 
do not n3 a rule, acquire any international rights "under 
these treaties," but the State whose subjects they are has 



38. 7 U.S.C.M.A. 168, 21 C.M.R. 294 (1956). 
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an obligation towards the other States of granting such 

39 

favor by its Municipal Law. The "binding force" of a 
treaty concerns in principle the contracting States only, 
and not their subjects. As International Law is law be- 
tween States exclusively, treaties can normally have effect 

49 

upon States only. 

41 

Two years later in United States v. Curtin , the 
Court of Military Appeals again held that the Japanese Ad- 
ministrative Agreement did not bind individuals. The exact 
point has not been raised in regard to HATO SOFA. If it is 
and it is determined that Artiole II, NATO SOFA, does bind 
Individuals then the court will b© faced with its dictum in 
Lkenstam .that such a violation of a treaty is not a violation 
of a federal criminal law. 

lip 

But in the case of United States v. Prlscholz . ’ ' an Army 
court-martial said the accused was chargeable with knowledge 



39. I Oppenhcim’s International Low 21, 637-633 (8th 
ed. Lauterpacht 1955). 

40. Id. at 924. 

41. 9 U.S.C.M.A. 42?, 26 C.M.B. 20? (1953). 

42. ACM 16766 , Frischolz, 29 C.M.R. 952 (i 960 ). The 
accused in this case was a Captain, possibly accounting for 
the court’s readiness to impute knowledge. 
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of the Security Treaty between the United States and Japan. 
In that case, the accused was charged with using the nails 
to defraud by having photographic equipment nailed to him 
in Japan for resale. The court-raartlal held the accused to 
be chargeable with knowledge of the Security Treaty between 
the United States and Japan, and the provisions of the Ad- 
ministrative Agreement made thereunder, stating that members 
of the United States Armed Forces are subject to Japanese 
customs laws, regulations and tares, except for the importa- 
tion of household goods, vehicles and clothing for personal 
use and that such goods may not be disposed of to persons 
in Japan. It is doubtful this case can be squared with 
either Skenstam or Curtin . 

43 

Yet, in the recent case of United States v. Carter , 
a search and seizure of contraband was conducted In the ac- 
cused*s French-owned offpost dwelling by United States Mili- 
tary authorities seeking stolen United States Military prop- 
erty. In this case, the court held, "The Status of Forces 

Agreement confers no individual right and most assuredly 

44 

seeks only to preserve protections presently existing." 



43. United States v. Carter, 15 U.S.C.M.A. 277, 36 
C.M.R. 433 (1966). 

44. Id. at 437. 
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Chief Judre Quinn concurring, stated, however, "Status of 
Forces Agreements do not merely define relationships be- 
tween the United States and the host nations, they also 

45 

provide many special protections to the accused. M Chief 

Judge Quinn did not emimerate what those special protections 

46 

were, although in the case of United States v. Cadenhcad , 
a minor, age twenty, pleaded guilty to a charge of robbery 
under Article 12?. of the Uniform Code of Military Justice 
after having been tried before a Japanese Family Court. 

The defense counsel contended that under the agreement with 
Japan trial by court-martial was barred by the previous pro- 
ceedings against the accused by the Japanese authorities. 

Here the accused was subjected to juvenile delinquent pro- 
ceedings which were not open to the public and no counsel 
was provided the accused. Counsel stated, • . precious 
Constitutional rights cannot be diminished by changing names 
of tribunals or modifying the nomenclature of legal pro- 
ceedings.” He argued further that the juvenile delinquent 
proceeding was an "adjunct to the general system of criminal 
justice, and that therefore all safeguards of an accused in 
the criminal law, including protection against double jeopardy 
are applicable to this type of proceeding." 



45. Id. at 443. 

46. 14 U.S.C.N.A. 271, 34 C.M.R. 51 (1963). 
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The Government's position which was supported by the 
testimony of a Japanese professor was basically that there 
was no prior jeopardy because the prior proceedings were 
"educative and not criminal," and that "guardianship" was 
the key idea. The argument that the Japanese proceeding 
was civil and not criminal, with the care and guidance of 
the accused the objective rather than the punishment of 
him. 

'••/hen the case reached the Court of Military Appeals, 
the defense counsel added the argument that even if the pro- 
ceedings were not a trial, the court-martial is still barred 
because the Japanese Government had primary right to exer- 
cise criminal jurisdiction and that right was not waived. 

Appellate Government counsel argued, (1) that points 
not raised at the trial level cannot be raised on appeal 
for the first time; and, (2) that even if the United States 
exercised court-martial jurisdiction in disregard of the 
primary right of Japan, the accused has no standing to 
object because a violation of the agreement merely raised 
a diplomatic issue between the United States and Japan. 

In a unanimous opinion the Court of Military Appeals 
held that the Japanese proceedings did not constitute a 
trial within the meaning of Article XVII, paragraph 8 of 
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the Status of forces Agreement with Japan, thereby not 
barring the court-martial proceedings. 

It would apnenr fron the holding in this case that 
the double jeopardy provisions of the SOFA with Japan con- 
template a proceedings directly Intended to vindicate the 
penal law, that is a proceeding under the regular laws, 
v?hlch, if resulting in conviction, would subject the ac- 
cused to the penalties authorized by the penal statutes. 

It is difficult to agree that the Japanese did not exer- 
cise jurisdiction over the accused because, for example, 
no information or indictment was returned as to the accused 
and that this was a contempt proceeding. The fact remains 
that the accused was arrested, confined, and a hearing was 
held. The hearing ’was presided over by Japanese legal au- 
thorities who ordered his release to United Utates authori- 
ties. The name given the proceedings should hardly have 
any effect on the final determination. Nor for that matter 
should conflicting definitions of '’jurisdiction” change the 
picture. A close examination of the facts, in my opinion, 
will show that " jurisdiction” by the Japanese was exercised 
and that regardless of what that action might be, it is a 
bar to trial by court-martial. 
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43 



This case 



the earlier c esc of 'tilted Stater v, 3jnlrcr . 
involved the refusal by a serviceman to 
Canadian Coroner’s inquest for which he was cited for con- 
tempt, '"he Court of M ilite.ry Appeals held the contemn! 
citation and commitment were not a trial within the mean- 
ing of the NATO agreement relating to double Jeopardy. The 
court stated that the accused was not "tried” for his re- 
fusal to testify within the meaning of paragraph 3 of 
Article VII of the NATO SOFA which provides in part that 
where an accused has been tried by the authorities of ono 
contracting power and has been acquitted, convicted and 
is serving or has served his sentence, or has been par- 
doned, he may not be tried again for the same offense within 

the same territory by the authorities of another contracting 
49 

party . 

It is indeed difficult to justify the holding in Carter 
and Slnl -ar in the light of the language of paragraph 3 of 



4?. Guora note 43. 

43. 6 U.s.c.M.A. 330, 20 c.m.b. 46 (1955). 

49. Rule 42(a) Fed. Rules of Criminal Procedure, 18 
U.S.C. provides the same protection generally as Article 
VII of NATO-SOFA. 
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Article T f'EI . 



’.'as not Carter acquitted or cordoned? Chief 
Judge 3uinn , although concurring in the result disagreed 
with the construction of podagra oh F } Article TT II of the 
OFA , stating that this provi si on Include n every hind of 
proceeding vhi ch oontouf>lates punishment for wrongful 

conduct. Thin is the very language espoused "by the de- 

50 

fence counsel in Cndenhcod ! 

It appears that one of the protections extended to an 
accused under the SOFA is that he nay not be tried twice 



for the sane offense although what is a trial remains an 
unanswered question. 

A most difficult problem lc encountered when attempts 
to reconcile those cases which attempt to define those 
rights which belong to the accused rather than to the gov- 
ernment signatories to an agreement. We have seen in the 
1956 case of Skenstam and Curtin (1953) that International 
agreements bind governments not individuals. In the I960 
3oard of Review case of Frlscholz the Board held that in- 
dividuals were chargeable with knowledge of the provisions 
of these agreements, but in the 1966 case of Carter , it 
appears that the Court of Military Appeals has remained 
with likens tan and Curtin in holding that International 



50 , Supra note ^6. 



32 



!& *■ I 




• - j 



* * fSwiJb i 9 l T’int 

^ v i* T - »*•'* , ^ " < i'*^l . t- m . <* jy'#iv 

£ g 1 Mi ■ i (<ri*c i *9 rwis v 'i < i< ? :n I «nt /if*i 4 iWA 

... . . • . . % .••,•• • ' *-M 



. i * . ■ ■ • n . ’ • * » ■ no a t i 

. • • * ' - ' • / 



£ -" I ■■“ i < • ' 

vt ' « •* I ■ ■ • r ■•■'*** C f 

<T * r • < - - - ■ ‘ - * * * r . i «J* 

* v * " v , - •- • r ■* - • A| * -■ r 



'<*.* *: , . ■ : -*r • • - ► : : -a •>***• 

* : • * « • .. x • ’-.cl 

»l i ; . ' f ■ “i /J 

• 4 _ li ■ I : r,f r ! 1 .„» . s , < Ur f “U 

-• *. i« .*/ ;> :• * x • 

' .-; K i . » 1 ■< 1 <Slw 




V* f .,*»#* ♦ 



♦ -• — k - . v . X **r ' 



. r >' ' r *< 



• C < r -' - ‘^v 




><' -■-TC« r -"N ' . ^ 



Agreements confer no individual rights and are binding on 
governments only. 

Although it is generally undisputed the accused has a 
right to raise those issues which may bar trial, the ques- 
tion arises as to whether or not an accused, raising the 
former jeopardy issue may in effect determine which sov- 
ereign will try him. In United States ex rel Keefe v. Dulles 
a writ of habeas corpus was sought on behalf of an American 
soldier imprisoned by France. The soldier had been con- 
victed of robbery in the night and had been sentenced to a 
four and one half year term. The action was encouraged by 

an organization called the Defenders of the American Con- 

<2 

stitution, an opponent of status of forces agreements. 

The writ was denied on the ground that the soldier was not 
in the custody of either the Secretaries of State, Defense, 
or the Army, and that there was no one within the juris- 
diction of the court who was responsible for the detention. 
The court, however, examined the petition as one seeking a 
mandatory order to require the Secretary of State to obtain 



51. Supra note 23* 

52. See testimony of Eugene Pomeroy, Hearings before a 
Subcommittee of the Committee on Armed Services, United State 
Senate, 84th Cong. 1st Sess. on the Operation of Article VII, 
NATO Status of Forces Agreement, at 66 (1955)* 
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the soldier’s release through diplomatic channels, but 
denied relief on the ground that the commencement of diplo- 
matic negotiations is completely in the discretion of the 
Executive branch of the Government. The court stated 
further that in the absence of a showing that the accused’s 
Constitutional rights had been violated no relief could be 
granted . 

CO 

In a 1962 case, J the Court of Military Appeals held 
that when an act violates two or more statutes, the accused 
cannot select the statute under which he will be prosecuted 
and he cannot complain if he is prosecuted for violating 
the statute which carries the higher penalty. An earlier 
federal case,-' held that when a person has violated criminal 
statutes of two different sovereigns, it is for the sovereigns 
and not for the criminal to settle which shall first inflict 
punishment. What effect then does the fact that there is a 
treaty involved have upon a. trial? 

The classic case and the one which aroused the most in- 
terest in this area is Wilson v. Girard . ^ the first case to 



53. United States v. Culley, 12 O.S.C.M.A. 704, 31 

c.m.r. 290 ( 1962 ). 

54. United States ex rel Demrols v. Farrell, 87 F.2d 
95? (3th Cir. 1937), cert, denied . 302 U.S. 683 (1937). 

55. 354 U.S. 524 (195?). 
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raise squarely the Issue whether a serviceman who commits 
on offense while In the performance of official duty has 
any right, constitutional or statutory, to be tried by the 
United States military authorities rather than by a court 
of the receiving State. This case arose out of a dispute 
between the Japanese and the United States authorities as 
to whether the offense involved arose out of a performance 
of official duty. 

While on duty as a sentry guarding a machine gun and 
some items of clothing left nearby in Japan, Girard fired 
an expended cartridge case from his grenade launcher which 
killed a Japanese woman scavenging brass from the range. 

The United States argued the act x-;ns a matter of official 
duty and that we had the right to try him, but the Japanese 
did not agree. Eventually the dispute was terminated by a 
United States waiver of its primary jurisdiction and sub- 
sequent trial of Girard in a Japanese court. 

The reader may ask, "Well, can’t a sentry exercise 
what force is necessary to carry out his orders?" The 
position the United States took was that Girard’s action 
was in accordance with his basic orders and was therefore 
official duty giving the United States primary jurisdiction. 
Cirard's commanding officer certified, "Done in performance 
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of official duty." Other facts arose as a result of further 
investigation, including testimony from a buddy of the ac- 
cused who was assigned to guard duty with Girard, His 
testimony indicated Girard acted outside his assigned duties 
by enticing the woman into a dangerous position and then 
firing in order to frighten her away. This horseplay, said 
the Japanese, took the incident out of the official duty 
category. 

The decision to waive jurisdiction in the Girard case 
was made by the Secretary of State and the Secretary of 
Defense and was confirmed by the President, Certainly, the 
rule set forth in Schooner Exohangc v, McFaddon , that, 

"A sovereign nation has exclusive jurisdiction to punish 
offenses against its laws committed within its borders, un- 
less it expressly or impliedly consents to surrender its 
jurisdiction,” played an important part in Chief Judge 
Marshall’s decision. But what of the treaty between the 
United States and Japan? Japan’s cession to the United 
Strtes of jurisdiction to try American military personnel 
for conduct constituting an offense against the laws of 
both countries was conditioned by the covenant of Article 
XVII, section 3, paragraph (c) of the Protocol reading that: 



56. Supra note 4. 
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... The authorities of the State having the 
primary right shall give sympathetic considera- 
tion to a request from the authorities of the 
other State for a waiver of its right in cases 
where the other State considers such waiver to 
be of particular importance. 

Obviously the Japanese considered this case to be of par- 
ticular importance and a matter of national pride, for It 
was on the front page of every newspaper in Japan as well 
as the United States. The real issue was whether, upon 
the facts of the case, the Constitution or legislation 
subsequent to the Security Treaty prohibited the carrying 
oiit of this provision authorized by the Treaty for waiver 
of the qualified Jurisdiction granted by Japan. No con- 
stitutional or statutory barrier was found to the provision 
which was applied in the case, therefore the wisdom of the 
arrangement was exclusively for the determination of the 
Executive and Legislative Branches. Thus the surrender 
of Girard to Japanese authorities was consonant with well 
established rules of international law and the individual 
has no say in the matter. 

But what are the interests involved, and which of them 

are the more Important? In the case of United States v . 

57 

C opeland . y two American servicemen were tried by a general 



57. ACM 11674, Copeland, 21 C.H.R. 836 (1956). 
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court-martial for the race of a 15 year old Li byan girl. 

The court said, that under International Law, the juris- 
diction over the members of the armed forces of the 'Jnited 
States or other sovereign who oonr.it offenses in the terri- 
tory of a friendly state in which the visiting armed force 
is by consent quartered or in nan sage remains in the visit- 
ing sovereign. This is an Incident of sovereignty which 
nay be waived by the visiting sovereign and is not a right 
of the individual concerned. Consequently, the court- 
martial of the United States which tried the accused had, 
not only constitutional and statutory authority to do no, 
but the authority of an accepted rule of international law. 
This is the holding in United States v. Sjnigar . 

Seven years after the Copeland case, a young service- 
nan, age twenty, was convicted by a Japanese Family Court 
on the charge of robbery. Subsequently .the accused was 
tried by court-martial on the sane charge and the issue of 
double jeopardy was raised. The court in affirming the con- 
viction held that the Japanese Family Court proceedings did 
not constitute a prosecution for a criminal offense under 
the laws of Japan and thus were not a trial within the mean- 
ing of Article XVII, paragraph 8, of the Status of Forces 
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j greescnt :rlth Jr pen, therefore the court -mart if 1 

58 

of robbery we re not barred by the proceedings . ' 

Finally, an accused serviceman was convicted by a 
Spanish Fraud and Contraband Tribunal which levied a fine 
on the accused based on the value of coods he introduced 
into the Spanish economy tax free. Subsequently he was 
tried by court-martial in violation of Article 92 of the 
Uniform Code of Military Justice. The accused did not 
raise the issue of former jeopardy at his court-martial. 

The Court of Military Appeals first held the Spanish pro- 
ceedings to be administrative in nature and not a criminal 
court proceeding*, secondly, the Court of Military Appeal* 
held that since the former Jeopardy issue was not raised at 
the court-martial the accused waived his rights; the Court 
of Military Appeals then went on to say that even if the 
Spanish action was a trial, the accused was still amenable 
to trial by court-martial. Although the agreements with 
Spain concerning jurisdiction over United States forces in 
Spain contained n provision that a member of the United 
States forces who commits an offense punishable under the 
Code was immune from Spanish prosecution for the same offense 



58# Supra note 46. 
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on the basin of a determination by United States authorities, 
there were no reciprocal provisions which would operate to 
divest United States military authorities from exercising 
court-martial jurisdiction over the accused; therefore, a 

rejection of a former Jeopardy claim, if made, would prop- 

, _ 59 

erly result. 

In the light of the above cases, it would seen clear 
that there are larger interests than the personal Interests 
of the serviceman involved and that logically a single in- 
stance whereby on individual "claims his rights” should not 
be allow*d to interfere in the operation of international 
treaties and obligations, for to allow an interference of 
this nature would mean that those treaties would be of 
little lasting value. Clearly, the individuals* rights 
are subordinate to those of nations, and when considered 
in that light it can be said he has no additional rights 
under the SO?A. On the other hand, it must be conceded 
that the American serviceman has greater protection than 
the serviceman of any other country in the world, not only 
under his rights as a clti 2 en under the Constitution, but 
under each and every NATO type treaty we have negotiated 



59. ACM S-21050, Reed, 33 C.M.B. 932 (1963). 
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regardless of where he nay be stationed in the world. f ’n- 

60 

questionably the Constitution eppliee over sere, and while 

court G-rrrrtinl are criminal prosecutions those Constitutional 
protections rnd rights which the history and text of the 
Constitution do not plainly deny to the military accused 

6x 

arc preserved to them in the service. .An alternative to 
present agreements might well be to place the constitutional 
rights and safeguards of the individual in the. superior posi- 
tion In the writing of the treaties in the first instance, 
but one cannot but help wondering whether any other country 
in the world would agree to provisions which would guarantee 
these constitutional rights to American oitinenc other than 
Korea. Certainly the Girard case brought to light some 
problems we should consider in the light of developments 
unforeseen at the time the Constitution was written, namely, 
the world-wide deployment of our citizens called to duty 
and sent to foreign lands for extended tours of service, 
who may, by administrative decision of American authorities, 
be delivered to foreign governments for trial. "We are 
indeed fortunate that our experience in this area has 



60. United States v. Kauffman, 14 U.S.C.M.A. 230, 34 
C.M.B. 53 (1963). 

61. United States v. Crawford, 15 U.S.C.M.A. 31 t 35 
C.M.R. 3 (1964). 
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generally been a happy one and thus to date these Consti- 
tutlonal problems have been largely submerged."" * 



62. Senate Comm, on Armed Services Operation of Art. 
VII, NATO Status of Forces Treaty, S. Report #1041, 87 th 
Cong. 1st Sess. 2 (1961). 
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IV. NEGLIGENT HOMICIDE - THE SOCIAL DILEMMA 



During the period December 1, 1964, through November 
30, 1965, 32,311 United States military and civilian per- 
sonnel and their dependents were charged with offenses 
subject to the primary or exclusive jurisdiction of foreign 
courts; 22,151, or nearly 70 percent, of these cases were 
traffic offenses. ^ In Germany alone there were 6,400 minor 

64 

traffic offenses Involving United States military personnel. 
Statistics do not show the number of negligent homicide cases, 
but it would seem safe to say that the number, whatever it 
is, will increase next year. Why is this so? Could it be 
that because the numbers of drivers and the numbers of 
vehicles on the congested streets and highways of the cities 
of the world increase each year? Is the fact that the motor 



63* Hearing Before 0 Subcommittee of the Committee on 
Armed Services, United States Senate 89 th Congress, 2nd Sess, 
on the Operation of Article VII, NATO Status of Forces Agree- 
ment, at 3 (1966). 

64. Sunra . note 63 , at page 5« Under the new procedure 
in Germany the reporting of all cases involving United States 
personnel is required, but only those cases over which the 
United States can request a waiver are included in deter- 
mining the waiver rate. Waivers are not normally requested 
for civilians and dependents; however, 929 of the 1822 mili- 
tary-connected civilians and dependents who were charged 
with local offenses were released to United States authori- 
ties for appropriate disposition. 
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vehicle regulations are vastly different in the United 

States than in the other countries of the world a cause of 
this increase? In the opinion of the writer, this contin- 
uing increase is due to the greater number of vigorous 
young people reaching the age when they are able to drive 
motor vehicles legally. This, plus the factor of our ever 
increasing affluence which makes these vehicles readily 
available, would seem to be the fundamental cause of acci- 
dents which rise proportionally to the number of drivers 
and vehicles utilizing highways. 

Why should an offense not recognized at common law,^ 
not recognized as an offense in any state in the United 
States today in the absence of statute, where such statutes 
are actually few,'' be made punishable under the Uniform 
Code of Military Justice? 



65 . Perkins, Criminal Law 62 (195?)* "As a matter of 
the common law of crimes, any killing below the grade of man- 
slaughter is innocent homicide and for the most part this has 
not been changed by modern statutes. There are a few states, 
however, with legislative provisions for the punishment of 
certain homicides below the grade of manslaughter. Michigan 
is the leader in this field, enacting a negligent homicide 
statute in 1921, whereby a lesser penalty than that specified 
for manslaughter was provided for "any person who, by the 
operation of any vehicle at an immoderate rate of speed or in 
a careless, reckless, or negligent manner, but not wilfully 
or wantonly, shall cause the death of another." 

66, Ibid . Perkins lists Michigan - ncgligense less 

than gross 

Oregon - ordinary negligence 

Louisiana - excusable negligence except that it 
results from criminal negligence 
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In 1952, In the ease of 'ini ted States v, Kjrchner . 
the United States Court of Military Appeals held negligent 
homicide to be an offense under the Uniform Code of Military 
Justice and punishable as conduct of a nature to bring dis- 
credit upon the armed forces, or a disorder and neglect to 
the prejudice of good order and discipline in the armed 
forces. The court went on to say, "It is our view that 
unlawful homicide through simple negligence is an offense 
under the Uniform Code of Military Justice.*' If this pro- 
nouncement were literally followed, it would make any tort 
which proxlmately resulted in the death of another punishable 
as a crime, provided only that it was committed by a person 
subject to the Uniform Code of Military Justice. How then 
does it happen that the tremendous community of soldiers, 
sailors, airmen, marines, coast guardsmen, and others sub- 
ject to trial under the Uniform Code of Military Justioe ore 
held to such a degree of care and confronted with penal 



66. (Continued) Texas - ordinary negligence 
District of Columbia - ordinary negligence 

67 . 1 U.S.C.M.A. 477, 479, 4 C.M.R. 69, 71 (1952). 

68. 10 U.G.C. sec. 801-940 (Supp V, 1958). 
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sanctions^ in the absence of its use? 

’■’erllgent homicide in defined an the unlawful causing 
of death of another by Dimple negligence. It is the unlaw- 
ful killing of a person ac a result of the failure to use 
due care and circumspection In the circumstances. The ele- 
ments of the offense are: (1) the victim is dead; (2) that 
his death was unlawfully caused by the act3 or omissions of 
the accused; (3) that such acts or omissions of the accused 
constituted negligence; and, (4) that under the circumstances 
the conduct of the accused van to the prejudice of good order 

and discipline in the armed forces or was of a nature to 

70 

bring discredit upon the armed forces. 

A review of the existing canes seems to indicate that 
the element of the offense which causes the most trouble is 
that the conduct of the accused was to the prejudice of good 



69. In the military, sentences are not adjudged on 
each count of the indictment, or, to put it in military 
language, on each specification of each charge, and it is 
therefore often impossible to determine in o case involving 
several offenses, Including negligent homicide, just what 
penalty attached to that individual offense. In United States 
v. Kirchnsr, 1 U.S.C.M.A. , 2 C.M.B. 69 (1952), the sentence 
was a Bad Conduct Discharge suspended, total forfeitures and 
six months confinement at hard labor. 

70. U.3. Deo’t of Army, Pamphlet No. 27-9» Military 
Justice Handbook, The Law Officer (1958). 
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order and 
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the armed 


forces or 
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of a nature 


to bring 


discredit upon 


the armed 
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is such con- 



duct? Would eye witness testimony that the accused 1 immedi- 
ately after the accident behaved in a most chivalrous manner, 
or testimony from the next of kin of the victim that the 
collision was an unfortunate accident and that the accused 
was a credit to the American armed forces be sufficient to 
convince a court that the act of the accused was not to the 
prejudice of good order and discipline? To the first qties- 
tion it would appear such testimony would require the opinion 
of a v?itncos and if such opinion were admissible it must then 
be determined whether this evidence would be persuasive. 

On the other hand, v?oul& newspaper accounts introduced 
by a zealous trial counsel showing pictures of the accident 
and pointing out that the accused was an American soldier 
be of such import as to convince a court the conduct of the 
accused was to the prejudice of good order and discipline? 
Uould the fact that the incident occurred in a country such 
as Germany, France, or Italy rather than the United States 
change the situation? What punishment does the law provide 
in negligent homicide cases in Janan, Korea, France and 
Germany or in other countries of the world where our 
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serviceman arc lively uO fa ce this question? in the case 

no 

of the United States v. A owe . " the accused who was not on 
duty, while operating a privately owned vehicle was in- 
volved in an accident in Germany. Subsequently, he was 
convicted by court -.martial on a charge of negligent homicide. 
The military court held in that case that the sere presence 



71. Article 232 of the Revised Japanese Penal Code, 

1961, provides that a person who through negligence causes 
bodily injury to another shall be punished by a fine not 
exceeding 100,000 yen or s. minor fine. Article 283 provides 
that a person who through negligence causes the death of 
another shall be punished by confinement for not more than 
one year or a fine not exceeding 200,000 yen. 

Article 267 of tho Korean Criminal Code provides 
for imprisonment for not more than two years or a fine of 
not more than 25*000 hwan for negligent homicide. 

Article 319 of the French Penal Code provides 
that any person who by lack of skill, imprudence, careless- 
ness, negligence or failure to observe regulations, involun- 
tarily commits or brings about a homicide, shall be punished 
by jailing from three months to two years; and a fine of 
100,000 to 2,000,000 francs. 

Section 222 of the German Penal Code of 18?1 
provides that anybody who negligently causes the death of 
a human being shall be punished by imprisonment for a max- 
imum term of 5 years and a minimum term of one day. 

As might be expected, the Turkish Criminal Code 
provides for the most severe punishment, section 455 pro- 
viding that whoever causes the death of a person through 
negligence or carelessness or inexperience in his profession 
or trade or inobedience to regulations, orders or instruc- 
tions shall be punished by imprisonment for two to five years 
and by a heavy fine of 250 to 2500 liras. 

72. Cl! 407757, Lowe, 32 C.M.H. 597 (1982) pet, denied . 
32 C.M.R. 4?2 (1962). 
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of the accused in Germany pursuant to military orders was 

a sufficient basin uoon «rhich a negligent haul side prox- 

inately caused by hi a could be considered prejudicial to 

good order and discipline. No other evidence appeared in 

the record other than the accident itself. The Court of 

military Appeals said: 

. . . this was actually the first of four 
deaths caused by traffic accidents since 
1 January 1962; members of the court were 
aware of command efforts to prevent opera- 
tion of vehicles under conditions con- 
tributing to accidents, and they acted ac- 
cordingly in imposing the mxiiaum sentence. 

To this writer, it would seem certain that any civil action 

for damages would be defeated. 

An opposite position was taken in United States v . 

73 

Hunt . a case which involved the accused in an auto acci- 
dent in Texas. The accused was off duty and his military 
status was not apparent. He pleaded not guilty to the 
charge of negligent homicide but was found guilty by the 
trial court. The Board of Review "reversed noting that 
the only evidence in the record to prove that the accused’s 
conduct was of a nature to bring discredit on the armed 
forces related only to the accident Itself, and this 



73. CM 397481, Hunt, 27 C.M.-H. 557 (1958). 
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evidence was sharnelv conflictin'?. In this case, the de- 
fense counsel was able to adduce testimony to the effect 
that the accident did not result in discrediting the arsed 
forces in the community in which it took niece and pointed 
out the accident took olace on a rural road. 

In 1961 a United States soldier stationed in Germany?^ 
drove a vehicle at about 55 miles per hour in a 31 mile 
per hour zone. It was dark when he hit two Americal sol- 
diers who had been drinkim?, killing one of then. Both the 
accused and the victim were in civilian clothes. The Board 
of Review, citing the Ktrchner case? 5 said, "Negligent homi- 
cide is not only discreditable to the individual but reflects 
unfavorably unon the renutation of the service when it be- 
comes known that such Individual is a member of the service.* 

In all civilian Jurisdictions the offense is statu- 
tory,?^ usually a misdemeanor, and does not involve moral 
turpitude. It is punishable only because by mischance the 
alleged negligence had a fatal result. In a society where 
such occurrences are all too common and becoming more so each 



74. ACM 17272, Tomlin, 30 C.fl.R. 933 (1961) net. 
denied . 30 C.H.B. 417 (1961). 

75 • Supra note 67. 

76. Supra note 65 * 
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and every day, it scene unlikely that a service member’s 
simple negligence causing or contributing to a fatal acci- 
dent would have any real effect upon the reputation of the 
armed forces, particularly in foreign countries when it is 
considered that today almost every young American not only 
knows how to drive lout owns a car - unlike most other 
young people in the world. Unless we arc prepared to hold 
that it does have such an effect as a matter of law, we are 
reduced to making a case by oase determination of this cle- 
ment as a matter of personal opinion. 

It is submitted that it is impossible to establish 
objectively that an alleged fatal motor vehicle accident 
actually discredited the armed forces in the eyes of the 
general public. This appears to be true not only in the 
United states but also throughout the countries of the world 
where our forces are stationed. There Is really no way in 
which such fact can be proved or disproved within the limi- 
tations of the rules of evidence and our trial procedure. 

All we have in many cases is an inference drawn from other 
facts that the alleged conduct is service discrediting. 

In effect when we submit the question of whether the 
accused’s conduct was service discrediting to the court as 
an element of the offense, vie are reverting to the practice 
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of ui\ -arlie - tine vh ; u rs ?f a court-n: rtls.1 were the 

Judges of facts tnd 1 „v •* under . uch r j.^ctrlac < n act is 

seTrri.ce discrediting whenever a court-;, lartinl arid a con- 

77 

vening authority consider it so. 

In jurisdictions outside of the United States the con- 
cept that criminally punishable negligence rust be or. 

plane higher than simple negligence is also generally recog- 

78 

nized. In the case of United States v, ~>chult z . ' the ac- 
cused, a civilian, was tried by a General Court-!. ft rtial in 
Japan on the charge of involuntary manslaughter and found 
guilty of negligent honicide. The Court of Military Appeals 
upheld the conviction of the lesser offense on the basis 
that it was r.n offense under Japanese law. However, in 
first determining that negligent honicide in not a viol-:- 

t 

tion of the law of war, the court stated: 

A careful oerusal of the penal codes of most 
civilized nations leads us to the conclusion 
that homicide involving less than culpable 
negligence is not universally recognized as an 
offense, fven in those American jurisdictions 
still relatively few in number - which have 
given statutory recognition to either negligent 



77. See ooinion of Board of Review member Croo’ue, in 
United States v. Hunt, 27 C.ft.R. 557 (1958) at page 6l. 

78. 1 U.S.C.K.A. 512, 4 C.M.R. 104 (1952). 
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h on^ciJc or 7C*.;>,v,Ur nomioicU!, tut c.cgr c 

of negligence reauired is often held to be 
culo^oic or erase - the sane as required *o„ 
involuntary manslaughter. Imposing criminal 
liability for less than culpable negligence 
is a relatively now concept in criminal lav? 
and n~s not as yet been given universal 
acceptance by civilised nations. 

The court apparently did not consider the Civil Law juris- 
dictions of the world which have generally provided that 
death or injury resulting from simple negligence is punish- 
able under their penal codes, 7 * and the victim’s family had 
to rely on civil redress. 

The Judge Advocate General of the Navy, Digest of 
Opinions, June 1951 - January 1954, Part A. Homicide, sec. 
115*1* P* 418, stated that: 

In order to establish criminal liability for 
negligence it must bo shorn than the negligence 
vms aggravated, culpable, gross, or reckless 
and the evidence must show that the accused 
knew, or ought to have known that death would 
likely result from his conduct. Criminal lia- 
bility may not be eradicated on every act 
negligently performed merely because such care- 
lessness results in the death of another. 

(citations omitted) 

Ho mention of the offense of negligent homicide appears in 
the 1923 hanual for Court a- Partial. The first appearance of 
this offense being specifically mentioned in the 1949 edition 
which also provided a sample specification in Appendix 4, 



79. Supra note 71. 
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in ^n 'a ;rv>>* ll^n, 1^-0*, 

Although finthroo 0,1 h’vjs no lent! >o o" tv orisk. of 
u^gl! -ou 4 -, honiaido i i ref erring to the general article he 
states th .t: 



. . * whoro such crimes are committed upon or 

against civilians and not at or near a military 
camp or cost , or in breach of violet! or: of a 
military duty or order, they* re not in general 
to b? regarded as within the descri otion of 
the Article, but are to be treated as civil 
rather than military offenses. 



lo**cver, if treated as a 
would generally not be pu 
the hunt case, suorr. , the 
themselves to this problem 
indicating tht negligent 
crediting conduct. It i" 
conduct brings discredit 



oivil offense, negligent homicide 
ni sizable but, ’ith tne exception of 
Courts have simply not addressed 
or have merely pevsed ovc it by 
homicide is ~v>r ?e ^rvic* d_ - 
incongruous to hold that certain 
upon the amed forces when it does 



not generally bring discredit upon the individual 
ret. Ar/ 1 what is the "prejudice" and "discredi f' 



doing the 
vhich is 



necessary to convict? 

It is the writer's opinion that if unlawful homicide 
through siraple negligence is an offense under the ,T nifcm 
Code of Military Justice, the court is holding military ner- 
sonnel to a degree of care far exceeding that required of 



80. Winthrop's Military Law and Precedents (2d ed. 
reprint 1920) Chapter XXVIII, p. 724. 
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other citizens regardless of whether the incident occurs 
overseas or in the United States. The question arises, 
however, as to whether greater burdens are imposed upon 
our servicemen by such treaties as the NATO- SOFA . It would 
appear that a soldier who has negligently caused tie death 
of a foreign national would become subject to the jurisdic- 
tion of the host government, a situation which the United 
States has attempted to avoid in almost all instances. 

Why? Certainly in a negligent homicide case the authorized 
penalty in the civil law countries is roughly similar to 
what American courts can award. It must be concluded then 
that the primary reason is the strong desire on the part of 
the American treaty makers to retain jurisdiction if at all 
possible in an American system of law thereby providing as 
much as it is possible those safeguards guaranteed every 
American by the Constitution. Although great differences 
in procedure exist between the civil and common law prac- 
tices, section 9t Article VII, of .the NATO-SOPA has pro- 
vided those basic safeguards to our servicemen overseas. 

The only remedy to limit the application of negligent 
homicide is the enactment of legislation Including within 
the Uniform Code of Military Justice to nrovide a specific 
offense of negligent homicide with appropriate limitations 
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on its coverage. It is difficult to conceive of a solution 
for the American stationed overseas in the light of the 
existing legal systems with their high regard for personal 
property, physical injury end high feelings of nationalism. 
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SEARCH AND SEIEHS?; C0HTIK1NTAL STY] 



Ax tide VII, paragraph 6(a), of the NATO treaty pro- 
vides for the international cooperation in the securing of 
evidence and reads: 

The authorities of the receiving and sending 
States shall assist each other in the carrying 
out of all necessary investigations into of- 
fences, and in the collection and production 
of evidence, including the seizure and, in 
proper cases, the handing over of objects 
connected with an offence. . . . d 

Our law officers have admitted real evidence seised 

by foreign investigators when such evidence would have been 

clearly inadmissible if seized by American investigators. 

These decisions have been upheld on review. The pertinent 

portion of the Manual for Courts-Martial concerned with this 

topic reads as follows: 

Evidence is inadmissible against an accused if it 
was obtained as a result of on unlawful search 
of his property conducted or instigated by per- 
sons acting under authority of the United States 
• • • • All evidence obtained through informa- 
tion supplied by such illegally obtained evidence 
is likewise inadmissible. 83 



81. See Appendix A for complete text. 
82* Supra note 24. 

83* MCM 1951» para 152. 
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Nowhere cloos the 'annrl 



tflK' 



or llscnrf t.hr.t consti- 
tutes an unlawful search although examples art, given of 
searches which arc lawful. hr does the Manual define 

gk 

cither '’search'’ or "seizure.*'" For clarification of this 

very brief Manual discussion, resort must be had to para— 

graph 137 of the Manual to provide the necessary clue as 

to where to pursue the inquiry. Paragraph 13? states that: 

... so far as not otherwise prescribed in 
this Manual, the rules of evidence generally 
recognised in the trial of criminal cases in 
the United States district courts or, when 
not inconsistent with such rules at common 
law will be applied by courts-martial. 

Therefore, it nay be conclxtded that those searches considered 

unlawful in federal trials of criminal cases are of the sane 

types as those considered unlawful in military trials. This 

in turn requires a consideration of the Fourth Amendment to 

the Constitution of the United States which reads thuslyj 

The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not 
be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or af- 
firmation, and particularly describing the 



84. >i«M 58-00130, Ilillan, 26 C.M.R. ?71 (1958) for a 
"flashlight search and seizure" and subsequent apprehension 
of the accused; also. United States v. Summers, 13 U.S.C.H.A. 
5?3» 33 C.M.R. 105 (1963> "suspicious individuals.") 
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